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Poland
Poland enacts significant corporate tax changes effective in 2022

Polish President Andrzej Duda on 15 November signed
legislation commonly referred to as the ‘Polish Deal’ .
The legislation includes provisions that are expected to
impact the taxation of investments and business
activity in Poland. These include a 10% minimum tax
on corporations, changes to withholding tax regulations,
extension of the definitions of a controlled foreign entity
and a Polish tax resident, and introduction of a ‘shifted
income’ tax. The new provisions generally are
expected to be effective 1 January 2022.

For more information, please refer to the PwC Insight
provided here.

PwC observation:

Due to the broad scope of the new law and the 1
January 2022 effective date for most provisions,

companies should evaluate current and anticipated
investments in Poland and model the potential
impacts of the law.
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Mexico
Mexico imposes new requirements on domestic and international reorganisations

The Mexican tax reform 2022 introduces a new set of
obligations impacting domestic and international
transfer of entities, including mergers, spin-offs, and
reorganisations. Some of the most relevant changes
are the following:

In the case of Mexican-source income derived from
the transfer of Mexican shares between related
parties where the seller elects to be taxed on the net
gain, the 2022 tax reform introduces an obligation to
include in the CPA'’s tax report the documentation to
demonstrate that the sale price of the transferred
shares is at fair market value (transfer
pricing/valuation documentation).

Additionally, in connection with tax-deferral
authorisations for intra-group reorganisations, the
deferred tax would become due whenever the
Mexican issuer and the acquirer cease to
consolidate their financial statements. Moreover,
such authorisation would be void when, during a tax
audit, the tax authorities determine that, either five
years prior to or five years after the reorganisation,
there were carried out certain transactions with no
business reasons, or that the business
reorganisation generated an income subjectto a
preferential tax regime.

» Taxpayers entering into a ‘Relevant

Transaction’ (e.g., ownership changes,
capital redemptions or contributions,
business segments transfers, among
others) within five years following a group
restructuring must file an informative
return with the tax authorities, disclosing
such transaction.

PwC observation:

Given the broad nature of the rules that
became effective 1 January 2022,
multinationals with operations in Mexico
should analyse the impact of these new
requirements and formalities in order to
comply with their tax obligations related to

reorganisations, either domestic or
international.
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Canada

Alta Energy — Supreme Court of Canada finds no misuse/abuse of tax treaty

On 26 November 2021, the Supreme
Court of Canada (SCC) rendered its
judgmentin The Queen v Alta Energy
Luxembourg SARL, 2021 SCC 49. The
SCC dismissed the government’'s
appeal from the decision of the Federal
Court of Appeal (FCA), finding that the
Minister of National Revenue (the
Minister) did not discharge her burden
of proving abusive tax avoidance.

The taxpayer in this case was a
Luxembourg holding company that
acquired shares of an Alberta energy
corporation and subsequently sold such
shares for a considerable gain. Under
the Canada-Luxembourg Income Tax
Convention 1999 (the Treaty), the
capital gain was not taxable in Canada
because it was ‘excluded property’
under Article 13(4) of the Treaty. The
capital gain was also not taxable in
Luxembourg based on domestic
Luxembourg tax law which does not tax
capital gains.

At the SCC, the Minister argued that the general anti-
avoidance rule (the GAAR) should apply to deny the
benefits under the Treaty and that the result of the
FCA'’s decision was to render the GAAR inapplicable to
Canada’s tax treaties and provided a ‘roadmap’ to the
avoidance of Canadian tax. The Minister believed the
FCA decision eroded the integrity of Canada’s bilateral
tax treaties and argued that an ‘economic connection’
was required to obtain treaty benefits.

In its decision, the SCC dismissed the Minister’'s appeal,
finding that, while the GAAR acts to bar abusive tax
avoidance transactions, including those in which
taxpayers seek to obtain treaty benefits that were never
intended by the contracting states, the GAAR cannot be
used to fundamentally alter the criteria under which a
person is entitled to treaty benefits. The SCC held that
the Treaty provisions operated as intended, there was
no misuse or abuse of the Treaty, and the GAAR did not
apply to deny the tax benefit claimed by the Taxpayer.

For more information, please refer to the PwC
publication here.

PwC observation:

The SCC'’s decision in Alta Energy clarifies the analysis of
whether a taxpayer’s choice of a foreign jurisdiction for
investment into Canada may be an abuse or misuse of a tax
treaty. The SCC has confirmed that the principles of
certainty, predictability and fairness require a robust
analysis of the intentions of the two sovereign states who
have carefully negotiated the treaty instrument.

The SCC has confirmed that Canadian courts may not use
the GAAR to rewrite tax statutes or tax treaties to prevent
alleged treaty shopping where the treaty itself clearly does
not do so.

This decision does not consider the Multilateral Convention
to Implement Tax Treaty Related Measures to Prevent
Based Erosion and Profit Shifting (the MLI) which was
signed by Canada on 7 June 2017. As part of the MLI,
Canada added a principal purpose test (PPT) to its Covered
Tax Agreements, which will deny a treaty benefit if it is
reasonable to conclude that one of the principal purposes of
an arrangement or transaction was to obtain the benefit,
unless granting the benefit would be consistent with the
object and purpose of the relevant tax treaty provisions.
Therefore, this decision may have more relevance to older
transactions as the facts predated the PPT’s introduction.
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Canada

Loblaw Financial Holdings — Supreme Court of Canada interprets the foreign accrual property

income regime

On 3 December 2021, the Supreme Court of
Canada (SCC) rendered its judgmentin The
Queen v. Loblaw Financial Holdings Inc., 2021
SCC 51. The SCC dismissed the government’s
appeal from the decision of the Federal Court of
Appeal (FCA), finding that Glenhuron Bank
Limited (Glenhuron) (a controlled foreign affiliate
of the taxpayer) conducted business principally
with arm’s length persons for purposes of the
foreign bank exclusion in the definition ‘investment
business’ in subsection 95 (1) of the Income Tax
Act (Canada) (ITA).

The SCC held that Glenhuron’s business qualified
for the foreign bank exclusion, meaning that the
income from the business was not foreign accrual
property income (FAPI) and was therefore not
taxable in Canada.

The SCC affirmed the FCA’s approach for
determining whether a business of a foreign
affiliate (FA) is conducted principally with arm’s
length persons (the ‘arm’s length test’). This test
focuses on the FA’s income-earning activities and
not its capital receipts (e.g. capital invested in the
FA by related parties). As well, the SCC’s decision
reaffirms the importance of giving full effect to
Parliament’s precise and unequivocal words as a
means to ensuring certainty for taxpayers.

This decision comes on the heels of the SCC’s
decision in The Queen v. Alta Energy Luxembourg
SARL, 2021 SCC 49.2 In both cases, the SCC
found for the taxpayer and dismissed the Crown’s
appeal.

For more information, please refer to the PwC
publication here.

PwC observation:

The SCC decision in Loblaw Financial Holdings
should give taxpayers comfort. At a technical
level, the SCC rejected the notion that a
business’s capital structure is a significant factor
in determining with whom that business is
conducted. Although the foreign bank exclusion
has been amended since the taxation years at
issue in this case so that it generally applies only
to large financial services entities, the SCC’s
findings remain relevant to those entities.

As well, the SCC clearly recognised the
importance of certainty, predictability and
fairness for taxpayers and reaffirmed in no
uncertain terms that taxpayers should be able to
rely on “Parliament’s precise and unequivocal
words” when interpreting the ITA. Finally, this is
the second time in two back-to-back tax cases
that the SCC has sided with the taxpayer and
dismissed an appeal by the Minister.
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France

Local regulatory requirements may justify charging a lower amount to certain subsidiaries

French tax authorities challenged the royalty rates
applied by a French taxpayer in charging its Indian
and Brazilian subsidiaries, which were lower than
those invoiced to other subsidiaries in similar
transactions.

According to the taxpayer, the different treatment
was justified by local constraints in these two
countries which were documented by memoranda
drafted by local advisors. For the period concerned,
the rate of remuneration that a company was
allowed to pay in India to a foreign company was
equal to 2% of export turnover and 1% of domestic
turnover for the use of trademarks and brand names
and 5% and 8%, respectively for technical know-
how royalties.

In Brazil, a trademark license agreement had to be
registered with the Brazilian patent office for the
transfer of royalties and was only approved on
condition that the royalty rate did not exceed 1% of
the total net sales of products bearing the trademark,
under penalty of non-deductibility for tax purposes
but also of criminal incrimination. Regulations only
allowed a local company to pay know-how royalties
to a foreign company during the first five to ten

years of the introduction of a new special process.

The Administrative Court of Appeal
considered that the tax authorities could not
invoke the difference of treatment with the
other subsidiaries to evidence a transfer of
profit since, based on the existence of local
regulatory requirements which were largely
documented, the Brazilian and Indian
subsidiaries were placed in a different
situation.

PwC observation:

The Court’s decision highlights the
importance to properly document and
justify the existence of local regulatory
requirements to support a derogatory
transfer price that differs from the standard
price applied within the group.
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Glossary

Acronym Definition Acronym Definition

APA Advanced Pricing Agreement MEP Member of the European Parliament
CIT corporate income tax MFTC Mexican Federal Tax Code
CPA Certified Public Accountant MITL Mexican Income Tax Law
EL Indian Equalisation levy — - -
MOF Ministry of Finance (China)
FA foreign affiliate
MLC multilateral convention
FCA Federal Court of Appeal (Canada)
PPT principal purpose test
FAPI foreign accrual propertyincome
STA State Taxation Administration (China)
GAAR general anti-avoidance rule
- — SCC Supreme Court of Canada
GST Generation Skipping Tax
ITA Income Tax Act (Canada) VAT value added tax
MAP Mutual agreement procedure WHT withholding tax
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