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Amendments to On June 15, 2015, the Legislative Yuan passed
the “Business amendments to the M&A Aqt, which will come into
Meraers and effect on January 8, 2016. Since the amendment

g 2. covers various areas, the amended M&A Act will have
Acquisitions significant impacts on companies that undergo
(“M&A”) Act” mergers, acquisitions, or reorganization. The salient

points of the amendment are summarized as follows:

I. Relaxation on limitation imposed on type of
consideration acceptable in M&A transactions

1.

In addition to issuance of new shares, cash or
other assets can also be used as consideration
in a share exchange or spin-off.

Different combinations or types of
consideration can be distributed to different
shareholders, provided that the consideration
received by each shareholder is of equal value.

. The “triangular merger” commonly seen in the

U.S. M&A practice is introduced to eliminate
the pre-emptive rights of employees and
existing shareholders to subscribe new shares,
where a parent company issues new shares as
consideration for its subsidiary’s M&A
transaction.

I1. Simplify M&A procedures to increase efficiency

1.

2.

g

Simplified M&A: For merger between sister
companies with common parent company
(which owns at least 90% of the shares of the
sister companies), share exchange between a
parent company and its 90% (at least) owned
subsidiary, and spin-off where a subsidiary
transfers assets to its parent company, the
resolution procedure via shareholders’ meeting
for both counterparties is waived.

Asymmetric M&A: when the number of shares
newly issued as consideration for share
exchange or spin-off does not exceed 20% of
the company’s total outstanding voting shares,
and the total value of cash or other assets given
as consideration does not exceed 2% of the
company’s net asset value, the resolution
procedure via shareholders’ meeting is waived.
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Amendments to

the “M &A
Act”(cont.)

The simplified M&A models are
summarized as follows:

Simplified merger | Article 19
between parent and | (newly
subsidiary added)
Simplified merger | Article 19
Merger between sister (newly
companies added)
Item 7,
Asymmetric merger | Article 18
(acquiring party) (newly
added)
. Item 6,
Asymmetric share Article 29
exchange 1
(acquiring party) (newly
Share added)
Exchange | Simplified share Article 30
exchange between
(newly
parent and added)
subsidiary
Asymmetric Article 36
spin-off (acquiring | (newly
. party) added)
Spin-off Simplified spin-off | Article 37
between parent and | (newly
subsidiary added)

ITI. Enhance protection of rights and interests of
shareholders, employees, and creditors

1. A public company, before holding a Board

Meeting for M&A resolution, shall set up a
special committee to evaluate the M&A
transaction, and report the results to the
Board of Directors and shareholders. For a
company that has already set up an audit
committee, the aforementioned evaluation
shall be conducted by the audit committee.

. Fortify the right of dissenting shareholders to

require the company to buy back their shares:
when a company and the dissenting
shareholders are unable to reach a consensus
on the buyback price, the company is
obligated to take the initiative to court for
determination of a fair price. The company
shall first pay to the dissenting shareholders
the deemed fair price, and subsequently pay
the difference once the court determines the
fair value.
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Amendments to
the “M &A
Act”(cont.)

In the case where a public listed company
becomes delisted due to an M&A transaction,
or the surviving or newly incorporated
company is not publicly listed, the M&A
transaction shall be subject to consent by
shareholders representing two-thirds or
more of the total number of shares issued by
the public listed company.

When a director of a company has conflict of
interest in an M&A transaction, the director
shall explain to the Board of Directors and
shareholders’ meeting the important details

of the conflict of interest, as well as the
reason in favor or against the M&A

transaction.

5. The amended M&A Act stipulates that if a
company acquires more than 10% of the
total shares issued by a public company for
the purpose of effecting the M&A
transaction, the company shall report to the
securities and exchange authority within 10
days of such acquisition. Failure to do so will
result in loss of voting right of the acquired
shares exceeding 10% of the total shares

issued.

IV.Amendments to relevant tax benefits provided

To be in line with the loss carryforward period
which was extended to 10 years under the
Income Tax Act, as well as diversification in the
type of consideration available for M&A
transactions, several tax benefits are amended or

added as follows:

Revision

Statutes

Deferral and exemption of transaction

taxes:

® If shares with voting rights are used
as consideration for spin-off, the
value of such shares shall not be less
than 65% of total consideration; the
above requirement shall continue to
be noted during the 3 years after the
land title has been transferred, and
land value increment tax has been
deferred.

® If a parent company acquires a 90%
owned subsidiary via share
exchange.

Article 39
(formerly
Article 34)

® The loss carryforward period is
extended from 5 to 10 years.

Article 43
(former
Article 38)

PwC Taiwan




Newsletter - Taiwan Tax Update

Amendments to
the “M &A
Act”(cont.)

Revision Statutes

® Corporate income tax may be Article 44

exempted in a spin-off, if the value of | (formerly
voting shares acquired constitutes Article 39)
not less than 80% of the total
consideration, and the said shares
will all be consequently transferred
to the shareholders.

A parent company holding 90% or Article 45
more of the total number of shares (formerly
issued by a subsidiary as a result of | Article 40)
M&A transactions, including via
share exchange, may elect to file
consolidated corporate income tax
return for itself and its Taiwanese
subsidiaries from the fiscal year
since it holds the subsidiary for
twelve months within a given tax
year.

PwC Observation:

1. In the future, when carrying on M&A transactions,

appropriate M&A models can be selected and
arranged based on the purpose of the M&A, and
the conditions of the target company. As cash can
now constitute a larger proportion of the entire
M&A consideration, the short-term effect of
earning per share dilution due to the issuance of
new shares can be mitigated.

. Triangular merger is a newly introduced M&A

model, which can be used in lieu of share
exchange in the future, especially in the case of
Taiwan-U.S. cross-border M&A transactions.
However, the implementation guidelines will be
introduced in rulings to be issued by the
competent authority.

. In general, the criteria for tax deferral and

exemption in a spin-off have shifted from being
“consistent with merger” to being “consistent with
acquisition”. Companies should pay extra
attention in applying tax exemption or deferral
measures prescribed by the M&A Act. In addition,
the loss carryforward period being extended from
5 to 10 years does not appear to be retroactive in
effect.
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